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Practice and Procedure: An application under r367 of the Uniform Civil 
Procedure Rules may be of use in obtaining copies of otherwise unavailable 
documents held by government agencies 
Application for further disclosure – whether documents held by government department in 
“control” of plaintiffs – whether court may order party to obtain and disclose copies  
In Bowenbrae Pty Ltd v Flying Fighters Maintenance and Restoration [2010] QDC 347 Reid DCJ 
made orders requiring the plaintiffs to make application under the Freedom of Information Act 1982  
(Cth)  (“the FOI Act”) for documents sought by the defendant.  
Facts 
The first and second plaintiffs alleged in their statement of claim that they were the owners of an 
aircraft, purchased in 1999. It was alleged the aircraft had been delivered to the defendant’s premises 
for restoration work. In light of subsequent events the defendant had refused to return the aircraft. The 
plaintiff sought delivery up of the aircraft, and damages.  
The defendant did not admit the plaintiff’s ownership of the aircraft, and alleged the plaintiffs had no 
entitlement to an order giving them possession of the plane. The defendant further alleged that it had 
exercised a lien on the aircraft for the value of work done, as invoiced in January 2000, October 2006, 
May 2007 and June 2008.  
The defendant made an application for discovery of the plaintiffs’ tax returns and other financial 
records for relevant years, and various documents evidencing the purchase of the aircraft. The 
defendant alleged the plaintiffs had these documents in their possession or control, but had not 
disclosed them. In its submissions, the defendant also sought a number of wider orders, including an 
order directing each of the plaintiffs to make application under the FOI Act to the Civil Aviation Safety 
Authority (“CASA”) for copies of the documents signed by the purchaser and the vendor for the 
purchase of the aircraft.  
The primary reason given for seeking all of the orders was to support the defendant’s argument that 
the plaintiffs were not the owners of the aircraft.  
Legislation 
Rule 211(1) of the Uniform Civil Procedure Rules 1999 (Qld) (“UCPR”) provides: 
Duty of disclosure 
(1) A party to a proceeding has a duty to disclose to each other party each document— 
(a) in the possession or under the control of the first party; and 
(b) directly relevant to an allegation in issue in the pleadings; and 
(c) if there are no pleadings—directly relevant to a matter in issue in the proceeding. 
 
Rule 223(1) of the UCPR provides: 
 
223 Court orders relating to disclosure 
(1) The court may order a party to a proceeding to disclose to another party a document or class of 
documents by— 
(a) delivering to the other party in accordance with this part a copy of the document, or of each 
document in the class; or 
(b) producing for the inspection of the other party in accordance with this part the document, or each 
document in the class. 
 
Rule 367(1) and (2) provide: 
367 Directions 
(1) The court may make any order or direction about the conduct of a proceeding it considers 
appropriate, even though the order or direction may be inconsistent with another provision of these 
rules. 
(2) In deciding whether to make an order or direction, the interests of justice are paramount. 
 
Were the CASA documents in the “control” of the plaintiffs? 
Reid DCJ was satisfied on the evidence that documents lodged with and retained by CASA might well 
be relevant to the question whether the first and/or second plaintiffs had an interest in the aircraft 
which was the subject of the proceedings, and that the documents were directly relevant to an issue 
in the proceedings. It was accordingly necessary to determine whether they were “in the possession 
or under the control of the plaintiffs” within the meaning of r 211(1)(a). 
A similar question had arisen for consideration in Erskine v McDowell [2001] QDC 192. There the 
plaintiff had sought an order that the defendant disclose copies of documents of a particular class 
lodged with Centrelink or the Department of Social Security. The documents could not be obtained by 
notice requiring non-party disclosure under r 242 of the UCPR because of s 207 of the Social Security 
(Administration) Act 1999 (Cth). It was however, conceded that the defendant had a right under the 
Act to obtain copies of such documents by making an application under s 18 and paying the required 
fee. In that case Robertson DCJ considered whether the documents were “in the possession or under 
the control” of the defendant.  
 
In his judgment, Robertson DCJ had referred to the decisions in Theodore v Australian Postal 
Commission [1988] VR 272 and Taylor v Santos Limited [1998] 71 SASR 434 [1998] 71 SASR 434, 
and had concluded that “control” was a more stringent requirement than “power” and that it could not 
be concluded that the defendant had an ability to direct or command Commonwealth Agencies to 
provide her with copies of the documents sought, so that it could not be said they were within her 
control. 
 
Reid DCJ was satisfied similar considerations applied to the circumstances before him. His Honour 
noted in particular that it was clear the documents sought from CASA were classified documents, and 
therefore not available to the public unless requested and approved under s 15 of the FOI Act. In 
these circumstances his Honour regarded it as inappropriate to make an order under UCPR r 223(1) 
requiring the plaintiffs to disclose the documents to the defendant. 
 
Could the court order the plaintiff to obtain and disclose copies? 
 
Reid DCJ found, however, that documents relating to the application to register the aircraft in the 
name of the first plaintiff, existed or had existed, but had passed out of the possession or control of 
the plaintiffs. His Honour referred to the general power under UCPR r 367 and directed the first and 
second plaintiffs to make an application to CASA to obtain copies of all documents relevant to the 
registration of the aircraft in the name of the first plaintiff and/or the second plaintiff. This included all 
documents lodged by the plaintiffs or by the vendor of the aircraft when sold to either or both of the 
plaintiffs. As his Honour noted, Robertson DCJ had made an order of this nature in Erskine v 
McDowell. 
 
In the course of his judgment Reid DCJ noted the defendant could have made an application such as 
that directed by his order. However, in his Honour’s view there may have been documents which 
CASA would be at liberty to disclose to the plaintiffs, as parties to whom ownership of the aircraft 
seemed to be registered, which may not have been disclosed to members of the public, such as the 
defendant. He accordingly regarded it as more appropriate at that stage of the proceeding that the 
plaintiffs, rather than the defendant, make the application. 
 
In light of evidence presented for the plaintiff that there were no tax returns or related documents for 
the relevant periods, no orders were made in relation to those documents. 
 
Comment 
 
As in Erskine v McDowell, it appears from the judgment that no argument was directed at the hearing 
in relation to the breadth of the power under UCPR r 367. It is suggested a number of submissions 
may have been put before the court as weighing against the order ultimately made (See further 
Jackson S, “Disclosure of documents: by duty, court order, or beyond reach?” [2002] The Queensland 
Lawyer 120). However, pending further judicial consideration of the question, an application under r 
367 may provide an avenue for obtaining copies of documents held by government agencies which 
may, for a range of reasons, be otherwise beyond a party’s reach. 
 
It is important to ensure that an application for an order of this kind is sought only if all other avenues 
have been exhausted. In appropriate circumstances, such avenues may include an application for 
non-party disclosure, or an application under the state or commonwealth freedom of information 
legislation by the party seeking the order. 
 
